Introduction
The traditional 'idea' of labour law is a combination of subject matter and purpose. According to Kahn-Freund's famous articulation of labour law, it is generally considered to be the law which regulates the employment relationship with the goal of correcting an imbalance in bargaining power between employer and employee in order to secure a more just working relationship for the worker. 2 In Australian labour law, the so-called Harvester case 3 from 1907 is perhaps the most iconic court decision in the history of the field. In that case, the second President of the Australian Court of Conciliation and Arbitration, Justice H.B. Higgins, made observations which could be considered a forerunner to Kahn Freund's later and more internationally recognised articulation of the protective purpose of labour law. Higgins observed that the provision for 'fair and reasonable remuneration' in the relevant legislation 'must be meant to secure to [employees] something which they cannot get by the ordinary system of individual bargaining with employers', which Higgins referred to as '"the higgling of the market" for 2, 1907-1908, pp 1887-9. 2 ' The main object of labour law has always been, and I venture to say will always be, to be a countervailing force to counteract the inequality of bargaining power which is inherent and must be inherent in the employment relationship. Most of what we call protective legislation…and indeed most labour legislation altogether must be seen in this context': O. Kahn-Freund, Labour and the Law (Stevens, London, 1972), p. 8. labour'. Instead, fair and reasonable remuneration must have as its starting point 'the cost of living as a civilised being'. 4 The Harvester case is therefore famous for setting a precedent that legal minimum wages in Australia were to be a 'living wage', and confirming that the underlying purpose of Australian labour law is the protection of employees. However, this decision was not made under the Conciliation and Arbitration Act 1904, at that time the still nascent federal industrial relations legislation in Australia (although subsequently Higgins' concept of the fair and reasonable wage came to be applied under that Act). Instead, the case had been chosen as the first implementation of the policy and legislation package known as the 'New Protection', 5 which linked tariff protection with protection of wages, and the decision was actually made under the Excise Tariff Act 1906 (Cth). Under that legislation, in return for exemption from an excise tax (thereby gaining an advantage over foreign competitors), Australian manufacturers of agricultural machinery were required to demonstrate that they paid their workers fair and reasonable remuneration. At the time of the decision then, the determination of a living wage for many workers was inextricably tied up with industrial policy in the form of tariff protection legislation. To all intents and purposes, the tariff legislation was labour law -but we would not normally think of tariff protection as being within the scope of labour law, or having a social protection function.
The overarching goal of this paper is to re-state the case for a broader interpretation of the traditional subject matter and purpose of labour law, and to locate industrial policy within that broader perspective. Over recent years, for reasons which are explored later in the paper, there has been considerable support in labour law scholarship for the reformulation of labour law around a wider, labour market regulation perspective of the subject (the LMR perspective). 6 Efforts to develop the LMR perspective have been particularly strong in Australia. 7 On this view, labour law encompasses various forms of labour market regulation in addition to employment regulation, including social security law, active labour market policy and as I argue in this paper, industrial policy. The paper will use the example of the implementation of the New Protection during the early beginnings of federal labour regulation in Australia to illustrate the importance of industrial policy settings to the subject matter and goals of traditional labour law. I will also consider the advantages to both scholarship and labour policymaking and practice of including industrial policy within the idea of labour law.
There are many definitions of industrial policy. In this paper, I adopt Rodrik's 'middle of the road' definition: 'policies that stimulate specific economic activities and promote structural change'. 8 Today, we might use a broader definition of industry than was common in the Harvester days. International competition is as likely to occur in services such as call centres as it is in manufacturing. Indeed, Rodrik's definition is not limited to industry at all, and can include subsidies to agricultural activities. It encompasses a number of state policies designed to foster economic growth. Thus, tariff protection might be considered industrial policy, as might trade liberalisation and adjustment assistance to alleviate the effects of trade liberalisation, expenditure on infrastructure development, public procurement, and financial incentives to attract investment, business or to stimulate economic growth. 9 As noted earlier with regard to tariff protection, labour lawyers would not normally consider industrial policy as within the scope of labour law. However, as the Harvester case example illustrates, the versatility and mobility of capital and its capacity to seek out labour markets with lower labour standards and costs, is one of the longstanding challenges to the effectiveness of the social protection function of labour law. 10 Industrial policy is a state response to capital mobility which is often justified by its capacity to create or retain jobs. The New Protection was explicitly intended to protect jobs and the living standards which those jobs deliver. More recently, industrial policy and strategies in the form of trade liberalisation --an industrialisation strategy that has often been associated with lower labour standards --has been more popular than trade protection. In either guise, industrial policy is an important aspect of state constitution and regulation of a labour market, and a crucial factor in the effectiveness of traditional labour law in achieving its goals.
There has been resistance to the LMR perspective among some labour law scholars. Critics have argued that it shifts the normative focus of labour law away from its protectionist philosophy and toward objectives more concerned with enterprise productivity and economic efficiency. 11 Some have been concerned that taking a broad perspective will undermine the coherence and logic of the field. In this paper, I argue that concerns about the shift in normative focus are based on a fundamental misunderstanding of the purpose and functions of traditional labour law, and of the LMR perspective. abandonment of normative concerns in labour law, nor does it suggest that the traditional subject matter of labour law should be abandoned. 12 While the LMR perspective acknowledges that there may be conflicting purposes in labour law -labour law may be implemented for a variety of goals, some of which may not be protective of workers interests -in this paper, I argue that inclusion of industrial policy is crucial to the achievement of the objective of ensuring the creation and retention of quality jobs, or 'decent work' for all, to draw on International Labour Organisation parlance. While this objective is perhaps broader than that articulated by Kahn-Freund, it is nonetheless normative. I argue that a broader perspective will not undermine labour law's coherence. To the contrary, the adoption of a broader perspective is crucial to the future health and vitality of labour law scholarship.
In support of my argument, in the next section I consider the historical and cultural contingency of the traditional subject matter of labour law, and in Section 3 I consider why a broader LMR perspective is a powerful alternative conception of the field. In section 4, I explore both the historical contingency of labour law and the relevance of industrial policy to labour law through a discussion of the importance of industrial policy to the establishment of the Australian conciliation and arbitration system and the maintenance of high living standards at the beginning of the twentieth century. In the fifth section of the paper I give brief consideration to some of the advantages of the inclusion of industrial policy within a broader LMR perspective on labour law, before concluding.
Time and Place: The Historical and Cultural Contingency of Traditional Labour Law
Labour lawyers might agree that the industrialisation strategies and policies of a particular government form part of the broader context in which labour law operates. However, in my view certain industrial policies should form part of a broader conception of the field of labour law itself. This argument is consistent with the call made by a number of scholars for a longer term time-frame for labour law analysis. 13 The broader conception will also take into account differences in what forms of labour regulation matter to workers not only over time, but also according to place: across different countries and regions. 14 The starting point for a discussion of the importance of a broader perspective on labour law is with the limitations of the traditional perspective. Heeding Mitchell and Arup's call for labour lawyers to 'remain alive to the historically contingent nature of labour law and be prepared to revise our present understanding of the field by reference to its historical legacy', 15 it is first necessary to recognise that what is considered to be the traditional subject matter of labour law is historically and culturally contingent. Labour law scholarship only emerged as a distinct field of endeavour during the 1950s, a time when the employment relationship took hold as the most common work arrangement under the then-dominant 'Taylorist' management theory, in the conditions of full employment that industrialised countries enjoyed in the 1950s and 1960s. 16 However, historical analysis of work relationships before the Second World War, 17 and the growth in non-standard employment since the 1980s, demonstrates that the stable employment model on which the traditional subject matter of labour law is based was relatively short-lived in the history of labour market regulation. 18 Another important aspect of the development of traditional labour law is that the field has been dominated by European and North American labour law and industrial relations scholars. The concerns of those scholars have, for the most part, reflected the issues of most currency in economic conditions and industrial practices of their jurisdictions, with some exceptions which are outlined below. The issues confronting workers and policy makers in other jurisdictions during this period may have been quite different, but if so, they were unlikely to be heard outside their own jurisdictions.
There are a number of reasons why the traditional discourse has lost traction and deprived labour law of what Mitchell and Arup describe as 'its descriptive and normative capacity'. 19 Most of these have been well canvassed by others, and include: changing labour market practices, both within the enterprise and beyond it (such as the increase in non-standard employment arrangements) rendering traditional labour law prone to avoidance; the globalisation of capital and the subsequent challenge to the capacity and willingness of national governments to maintain social protection; the rise to prominence of new economic theories of the labour market, especially neoliberal perspectives (which have impacted on the policy goals behind labour regulation); the decline in union membership and the rise of more sophisticated human resource practices; and wider changes in the structure of society, such as changes in the working patterns of women, so that the typical household is no longer a male wage-earner supporting his spouse and children. 20 15 Mitchell and Arup, above n 6, p 7. 16 For an eloquent discussion of the conditions under which traditional labour law evolved, see B. Labour law is therefore under pressure to cope with factors relating to the realms of both time and place. The concerns of workers will depend on the pressing matters of the time in their local economic, political and social context. In the present climate, economic development policies, including industrial policy, are crucial to the interests of many workers in both industrialised and developing countries.
There is no better illustration of this than the global financial crisis of 2008 and its effect on maintenance of social protection through traditional labour law. For example, in the United States, where the GFC has had a significant negative impact on the economy, the main concern of many American workers at present is the high rate of unemployment and the availability of paid work. This has pushed much needed reform of a traditional labour law subject -collective bargaining laws in the form of the Employee Free Choice Bill -to the back burner. Much greater attention has been given to the Bush Administration's Rescue Package and the Obama Administration's Economic Stimulus Package, and the extent to which each has or is likely to create or save jobs, and whether those jobs will exist in sustainable industries. For example, key debates have been over the wisdom of directing funds to ailing car manufacturers, and the extent to which the Obama Administration's Green Jobs initiatives will create decent jobs. 22 The GFC has also impacted on jobs and economic growth in developing countries. The International Labour Organisation (ILO) called for a Global Jobs Pact in the wake of the crisis, emphasising (among other things) the need for 'coordinated global policy options' to protect and increase jobs through 'sustainable enterprises' as well as building and maintaining social protection systems. 23 The Jobs Pact continues the ILO's campaign to make the availability of employment a more important issue in global labour regulation debates, especially in relation to developing countries. Under the 'Decent Work' framework, the ILO set itself the goal of securing decent work for men and women throughout the world. Importantly, the objective of decent work is intended to promote the creation of not just any type of job, but 16 'the creation of jobs of an acceptable quality'. 24 It has been argued that the Decent Work agenda has shifted the focus of the ILO from goals to outcomes, and has helped to emphasise that economic and social policies are development policies serving a common purpose: 'improving people's economic and social well-being through economic development'. 25 This brief discussion of the importance that has been placed on generating employment and economic development in recent times serves to emphasise that the debate over regulation of working conditions has, both historically and in contemporary debates, moved on from one that is confined to regulation of working relationships as a means of protecting workers. It has been recognised that it cannot be assumed that having a decent set of labour laws in place will necessarily secure justice for working people. Economic policies, including labour market policies such as employment programs, are also important mechanisms for addressing social inequality and reducing poverty. There is thus a growing interest in the impact of labour market regulation on working conditions and poverty and social inequality (eg. the emphasis on outcomes under the Decent Work agenda). 26 I argue that the LMR perspective is well placed to take account of this change in what matters, and what is happening, in terms of law and policy affecting working conditions and social equality over time and space.
Including Industrial Policy Within the LMR Perspective -Historical Precedents and Justifications
Under the LMR perspective, in place of a focus on protecting employees, the scope of labour law should encompass the concerns of those people who are dependent on their labour to earn a living 27 (i.e. who are not owners of capital), whether they are in employment, are engaged in other forms of working arrangements, or are 'out in the labour market'. 28 The new subject of labour law is the 'worker' or 'active labour market participant': 'not the fulltime employee pursuing a specific "job for life", but a person moving between periods of Based on this perspective, labour lawyers can legitimately be interested in regulation which constitutes and shapes labour markets, including regulation which impacts on the demand and supply of labour in the external labour market, as well as that which is constitutive of the labour market at the level of the firm, the internal labour market. The LMR perspective is also based on a pluralist conception of regulation, whereby it is recognised that a variety of regulatory approaches might operate in achievement of substantive goals, including legislation, but extending to other regulatory mechanisms, such as 'soft law', financial incentives and so on. 30 In recent years, in response to the challenges to traditional labour law outlined earlier in the paper labour law scholars have explored the role of legal and policy fields such as social security law, employment policy, training and education, and immigration in constituting and regulating labour markets. In particular, a number of commentators have investigated how regulation which impacts on the unemployed, such as conditional income support, or job creation policies and other active labour market programs, helps to constitute the nature of the 'employed' section of the labour market and regulate access to the means for subsistence. 31 However, beyond these labour market programs, the fallout from the global financial crisis illustrates that in any economy, government policies and regulation designed to stimulate 'industry demand' will be crucial to the demand for labour in the labour market. In the introduction to this paper, I drew on Rodrik's definition of industrial policy as encompassing a number of different state initiatives designed to stimulate economic activity and promote structural change. Under the LMR perspective, labour lawyers should be interested in the role and impact of a range of industrial policies, including tariffs, industry support schemes, and other 'regulation which affects the distribution of labour between sectors of the economy and different industries', 32 and indeed between nations.
There are some historical precedents for the broader, LMR perspective on labour law in labour policymaking and labour studies scholarship. 33 The examples which follow suggest that from time to time the concerns of the labour movement, business, government and scholars have moved beyond regulation of the employment relationship, and in some cases have included industry planning and regulation of industry demand.
Scholarship in labour law is often traced to the German professor of law and sociology Hugo Sinzheimer, as the teacher of Kahn-Freund. Sinzheimer was important both for his contribution to the development of the theory of industrial democracy, but also for his role in implementing his vision as a parliamentary representative during the Weimar Republic. 34 While Kahn-Freund's focus became industrial relations at the level of the workplace, Sinzheimer seemed to have a broader view of the role of industrial democracy as encompassing decision-making regarding industrial development. In addition to workers' councils which would represent workers' interests at the workplace, he envisaged the establishment of industrial or economic councils which would be responsible for the regulation of production. 35 Article 165 of the Weimar Republic's Constitution called workers, 'to participate, in community with the employers and with equal rights, in the regulation of wages and conditions of employment as well as the overall economic development of the productive forces' (my emphasis). 36 For various reasons, although works councils continue to form an important element of German labour law, no industrial councils were ever formed. 37 It was Kahn-Freund who, in the post-WWII period, was so influential in shaping labour law scholarship around collective bargaining at the workplace level.
At the same time that Sinzheimer was developing his scholarship in labour law, the international labour movement was pushing for the formation of an international labour body. The first director of the International Labour Office, Stephan Bauer, included a wide range of topics in his report on International Labor Legislation in 1919, including labour migration, international regulation of social insurance, and the protection of health. 38 The early conventions adopted by the International Labour Organisation were similarly broad. As well as adopting conventions to improve working conditions for individual workers, the Constitution was also empowered to determine broader policies and strategies to preserve universal peace by addressing 'the regulation of the supply of labour', 'the prevention of unemployment', and the 'organisation of vocational and technical education'. 39 With the onset of the Great Depression in the 1930s, the ILO gave greater attention to solving the unemployment problem. Significantly, the President of the ILO from 1932-1938, Harold Butler, 'continued to stress the interdependence of social, economic and financial policy; in his view, a cure for unemployment could not be found in isolation from considerations of economic and financial policy'. 40 34 Outside Europe, there is evidence that some early scholarship in labour law included a wide range of topics. For example, in the United States, Commons and Andrews' Principles of Labor Legislation, first published in 1916, includes topics we associate with traditional labour law, such as the labour contract, individual and collective bargaining, minimum wages and maximum hours of work. However, the book also deals with subjects such as 'Unemployment' -including the regulation of private and public employment exchanges and 'the regularization of industry,' and 'Social Insurance' -including health and unemployment insurance. 41 After the Second World War, before the now-traditional subject matter took hold, some scholars continued to advocate a broader perspective for labour law, including topics such as industrial policy and industry assistance. This was most likely due to the fact that in the immediate post-war period, restructuring of wartime industry was a major activity of government and a key concern of workers, especially returning soldiers. WF Frank's book The New Industrial Law took up Professor Levy's earlier call (in the second volume of the Industrial Law Journal) 42 for greater attention to 'economic legislation' in the study of labour law with particular gusto. 43 Frank's book largely eschewed the traditional subject matter of labour law, focusing instead on British government policy and legislation concerning location of industry, industrial organisation and development, regulation of competition, and ownership of inventions, along with education and training and labour placement and mobility.
More recently, with the emergence in the 1970s of some of the challenges to traditional labour law identified in Section 2 of the paper, labour lawyers began to look to the relevance of a wider range of labour market issues. Davies and Freedland did so in the UK context, without going to the extent of characterising this as a reconceptualisation of labour law. 44 Although Davies and Freedland did consider the regulation of labour demand to be a relevant consideration for labour lawyers, they did not give consideration to industrial policy. By contrast, in early 1990s Japan, structural change in the Japanese economy, the resulting push for labour law reform, and the growing influence of law and economics scholarship led Japanese labour lawyers to give greater attention to the relationship between external labour market conditions and regulation of the internal labour markets of organisations. 45 In this context, Japanese labour law scholar Kazuo Sugeno has argued that industrial policy is a key mechanism by which the state influences industrial relations. 46 Notwithstanding this evidence of diversity, labour law scholarship in Europe and the US in the post-war period largely coalesced around the traditional subject-matter of labour law, even though European labour law was quite different to labour law in some other jurisdictions. For example, the Australian and New Zealand model of conciliation and arbitration did not really conform to the British or North American collective bargaining models, given the significant status accorded unions within the system, its industry focus and compulsory arbitration of disputes. 47 Nevertheless, European models of labour law were transplanted in many countries throughout the world as a result of colonialism. However, while many developing countries inherited the principles of labour law developed in Europe in the pre-and post-war period, in practice, this model was not necessarily relevant to conditions in developing economies. As Teklé recently noted, 'there is an historical mismatch between the realities of the developing world and the dominant labour law model, with its underlying assumptions'. 48 As noted earlier, a key problem has been one of impact -the application and enforcement of labour law has frequently been inadequate, leaving many workers unprotected. In developing countries, the traditional subject matter of labour law has therefore been of less relevance to many workers. Chronic unemployment or underemployment in many countries is a major cause of inequality, making job creation in the formal sector a key means of achieving poverty alleviation. 49 Indeed, in some developing countries, notwithstanding their inheritance of the traditional labour law model, greater attention has been paid to broader labour market issues in domestic labour law over time. As Cooney et al note in their book on labour law and labour market regulation in East Asia:
It is an interesting characteristic of labour law in many East Asian states that there has been less of an estrangement between the formal 'traditional' model of employee protection and the broader labour market dimensions of state policymaking and intervention. 50 Moreover, a number of studies by labour law and industrial relations scholars have noted that the industrial policy (or industrialisation strategy) adopted by developing countries has had a significant impact on the form of that country's industrial relations and human resources policies and outcomes. I will return to these matters later in the paper, but at this stage these factors provide significant grounds for adopting a broader LMR perspective which includes industrial policy on labour law. There are two key advantages to the LMR perspective. First, it provides greater clarity on changes in the purpose and nature of labour regulation and the changing problems and issues confronting workers over time, taking account of variations across different jurisdictions. As Mitchell has recently argued, it is important to know more about the 'reality' of labour law:
'there is always labour law in some shape or form according to different stages of economic development and different systems of production. Labour law is simply part of the political economy. ... Those approaching labour law from this perspective think there is value (and formative value) in trying to understand the complexity of this regulation, and to provide an analysis of how it operates and what impact it has'. 52
Javillier has also emphasised the importance of finding out more about what is happening in labour law and practice 'around the world', and 'to avoid developing new theories or conclusions, which are linked mainly or only to one specific context such as, for example, developing countries and the post-industrial relations system'. 53 However, the comparative perspective outlined above illustrates that the LMR perspective can also be used to advance a normative view, one that is more likely to capture current issues in labour regulation which impact on social inequality. The adoption of a broader LMR perspective does not signify an abandonment of concern for justice or egalitarian redistribution. 54 It is instead an acknowledgement that achieving such goals is not always simply a matter of addressing the imbalance in bargaining power between employers and employees. Imbalance in power can occur across the labour market, often by reason of unemployment or underemployment, and this type of imbalance can itself lead to widespread inequality and poverty. It also recognises that from time to time, regulation of the employment relationship has been conducted for a range of purposes, including the advancement of micro-economic efficiency, national competitiveness and macro-economic regulation (such as when incomes and employment policies have been pursued through labour law). 55 For those who believe that labour law should operate to achieve justice for workers, the broader perspective is a better platform for achieving such a goal, or discussing policies which might. These days, to focus on the traditional subject matter of labour law is to neglect the interests of others dependent on their labour for a living. If our goal is, for example, the ILO's Decent Work proposal, then we need to be studying 'the legal and regulatory policy which shapes labour's position in society', 56 not just employment regulation, but employment policies, unemployment regulation, immigration law, and of particular relevance to this paper, industrial policy.
What follows is a modest contribution to the broad idea of labour law I have just charted. To illustrate the important role that industrial policy has played (and might come to play) in labour market regulation and the achievement of decent work in both an industrialised and a developing economy context, the next section of the article examines the introduction of tariff protection and the adoption of conciliation and arbitration in Australia at the beginning of the 20 th century.
Labour Law as Labour Market Regulation and the Role of Industrial Policy: 'New Protection' and the Foundations of Australian Labour Law
Taking up the challenge of revising our understanding of labour law with reference to its historical legacy, this section of the paper discusses the Australian Government's adoption of the New Protection policy at the time of the establishment of the Australian conciliation and arbitration system. The aim is to illustrate the value of a perspective which recognises that the subject of labour regulation is historically and culturally contingent, and to emphasise that a LMR perspective is necessary in order to encompass a number of issues which may be of interest to working people at any given point in time and space.
Although Arup and Mitchell identified industry assistance as an area of interest within the labour market perspective, there is very little scholarship on the role of industry policy as labour market regulation in Australia. 57 This is interesting because as noted earlier, looking back to Federation and the establishment of conciliation and arbitration, industry policy in the form of tariff protection was crucial to the introduction of a new labour relations system.
At the beginning of the twentieth century, the newly established Commonwealth of Australia implemented a number of innovative economic and social policies. Of most interest to labour lawyers was the enactment of the Conciliation and Arbitration Act 1904, which established a labour tribunal that was empowered to settle interstate industrial disputes between employers and trade unions. 58 However, other key initiatives during the first few years of the federation included the adoption of the White Australia immigration policy, and in 1906, the New Protection tariff policy. 56 Journalist Paul Kelly has described the combination of racially based immigration controls, tariff protection and conciliation and arbitration (along with state paternalism and imperial benevolence) as a uniquely 'Australian Settlement' which defined Australian politics and society until the 1980s. 59 Although that term has subsequently been criticised, 60 commentators agree that by design or otherwise these different policies were complementary to the establishment of high living standards for workers in the Australian context. 61 A racist immigration policy prevented competition from cheap labour from the Asia-Pacific region, 62 tariff policy soothed business concerns that conciliation and arbitration would increase labour costs by offering protection from overseas competition, which in turn delivered domestic business prosperity. Conciliation and arbitration, in theory, ensured an equitable distribution of that prosperity.
The use of tariffs to encourage and sustain local industries by imposing a tax on imported goods was a carryover from the colonial period, and had often been justified on the grounds that it helped safeguard employment. It was also an important source of revenue for colonial governments. After Federation, there was concern that Australia was too reliant on primary industry and exports for economic growth, and as a result tariffs were favoured as a mechanism to secure a more self-sufficient model of growth through the promotion of secondary industry. 63 To what extent was tariff protection a 'labour issue' at the time, as distinct from a purely business concern on the part of domestic Australian industrialists? It is important to note that at the beginning of the twentieth century, the Australian economy was in the midst of a transition from a largely agrarian base to one with more developed secondary industry. It had experienced a depression in the early 1890s, from which it was only just recovering, with the result that unemployment and industrial unrest had been a significant issue for over a decade. Although the Australian economy had acquired many of the structural characteristics of urban industrial societies in Europe and North America , such as a strong primary industry sector (agriculture and mining), and a developing services sector, its manufacturing sector was still relatively small. 64 As a result, while wages were a major focus of the labour movement and of the public at this time, tariffs and the creation of industrial employment were also key concerns. 65 It should be noted that the politics of the newly formed Australian Parliament were complex. There were three key factions in the first decade of the Australian Parliament: Labour, Liberal Protectionists and the more conservative 'Free Traders'. Each grouping struggled to form a majority in Parliament in their own right, so was dependent on attracting one of the other factions to its agenda. One of the Labour caucus' key goals was the passage of legislation to protect union activity and working conditions in the form of arbitration legislation. However, the Conciliation and Arbitration Act was only passed with the support of non-labor liberals, some of whom had played an important role in the advancement of this particular form of labour regulation. 66 The Liberal Protectionists favoured tariff protection as a means by which to protect business and provide room for social development, but the first federal tariff set in 1902 (or 'old' protection) was widely regarded as a temporary measure that was only weakly protective. However, Labour parliamentarians were soon convinced that tariffs could be used to improve workers standard of living, and joined Liberal Protectionists in pursuing a more comprehensive tariff policy which became known as the 'New Protection'. In 1906, Liberal Protectionists and Labour parliamentarians formed an alliance which allowed the Deakin Government to pass the New Protection into federal law. There is some disagreement among historians about whether the New Protection was designed by Liberals to attract the support of the Labour party and defeat the opposition of the Liberals' more conservative Free Trade opponents, or whether it was forced upon the Liberals by Labour as a condition of their support in Parliament. 67 Whatever the correct version of events, there was disagreement within the Labour ranks in the late nineteenth and early twentieth century about the merits of protective tariffs as a policy that would benefit working people. In Parliament, there were Labour 'Free Traders' who were concerned that tariffs would increase the prices of necessities, thereby increasing the cost of living for working people (a concern shared with conservative Free Traders). 68 On the other hand, Labour 'Protectionists' believed the tariff would keep unemployment down and facilitate the payment of higher wages. 69 Eventually the Labour Party formally adopted New Protection as part of its policy platform at its InterState Labour Conference in 1908. 70 The New Protection was an explicitly labourist form of tariff protection. To address Labour's concern that domestic businesses would not automatically share the gains from a higher level of protection with their workers, the New Protection sought to link trade protection with working conditions by requiring the beneficiaries of tariff protection to provide 'fair and reasonable' wages and working conditions for their employees. 71 The New Protection was a suite of legislation that combined import tariffs, excise duties and industrial tribunals. So, for example, the Customs Tariff Act 1906 (Cth) provided protection to agricultural implement manufacturers by imposing duties on imported machinery, while the Excise Tariff (Agricultural Machinery) Act 1906 imposed an excise on Australian manufactured agricultural machinery of approximately 50% of the customs tariff. 72 As noted earlier in relation to the Harvester decision, the Excise Tariff Act then declared that the excise would not be payable by manufacturers whose employees were paid a 'fair and reasonable' wage, to be assessed by industrial tribunals such as the Court of Conciliation and Arbitration.
This goal of ensuring that the benefits of protection were distributed between capital and labour is apparent in the quote at the beginning of this paper, from the Explanatory Memorandum to the New Protection policy. The practice of connecting social protection legislation and the tariffs can be traced back to at least the 1890s, when the Victorian Government established a system of Wages Boards to regulate working conditions in protected industries under the Factories and Shops Act 1896 (Vic). 73 Like that initiative, the New Protection had a number of express labour market objectives, including the promotion of demand for labour, and 'to render stable the conditions of labour and to prevent the standard of living of the employes (sic) in [protected industries] from being depressed to the level of foreign standards'. 74 Indeed, part of the impetus for the implementation for the New Protection came from the threat that international manufacturers of agricultural implements posed to the local industry (including HV McKay) which at that time employed almost 3,000 workers. 75 Tariff protection was therefore very much part of the Australian labour movement's agenda in the early part of the twentieth century. It is important to observe here that Australian labour movement had followed a different trajectory to its US and European counterparts when it came to involvement in the political system. As Macintyre has observed:
'Whereas labour movements in other countries regarded the state as oppressive, and argued long and hard over the dangers of concentrating their political efforts on state activity, there were few such reservations in Australia. The early labour movement assumed that it could employ its electoral strength to wrest the state away from the control of its enemies and use it to bring about a new economic and social order '. 76 Moreover, the concerns of the labour movement at the turn of the century were distinctly 'labourist' (as opposed to socialist) and reflected the pressing issues faced by workers at this point in Australian history. Some of these concerned job security and wage rates, however given the still-recent experience of mass unemployment in the 1890s 'and against a continuing background of seasonal unemployment, it [the working class] wanted to ensure that jobs were available to all'. 77 The New Protection was relatively shortlived. Only two years after its implementation, as a result of employer legal challenges, the legislation implementing the policy was declared unconstitutional by the High Court of Australia. 78 However, tariff protection for domestic industry continued, although it was just one element of Australian industrial policy at this time. The federal government also provided other forms of domestic industry assistance, as well as infrastructure spending, and the establishment of public enterprises to compete with private capital in certain sectors, such as banking. 79 For example, financial subsidies were a more attractive form of assistance for those industries which were less susceptible to competition, such as the iron and steel industries. 80 Moreover, there were clear connections between industrial policy and a broader agenda of social protection among both labour and liberal political activists. Smyth has argued that was distinctive about Australia's industrial policy compared to other industrialised countries at the same time was not that it was protectionist, but that the state had played such an important role in ensuring that the gains from protection were spent on infrastructure and social investment, including education and health. 81 This then, was the 'high road' to economic development -the use of tariff protection as part of an industrial development strategy to achieve 'a higher-wage economy with a broader, more diverse structure of opportunities available to its citizens', citizens who would be self-supporting individuals with no need for welfare or charity from the state -and business was on board as an important driver of social policy along with political liberals and the political arm of the labour movement. 82 In the first two decades of the twentieth century, traditional labour law was therefore only one piece of a complex policy puzzle that delivered high living standards to many Australian workers. Despite the demise of a direct connection between trade protection and labour standards in 1908, tariff policy continued to be an important factor in the high wage levels enjoyed by Australian workers until the late 1920s, at least as important as the conciliation and arbitration system. 83 the Harvester case was applied in federal award determinations under the Conciliation and Arbitration Act, in the first two decades of the legislation's operation it had limited impact. Only a small number of workers were covered by federal awards, with many working in nonstandard work arrangements and thus outside the scope of the system, and the living wage principles were not applied consistently until the 1920s. 84 The Committee of eminent economists appointed to review the Australian tariff in the late 1920s (the Brigden Committee) argued that the success of the tariff policy in decreasing Australia's dependence on agricultural and pastoral polices and fostering the development of the manufacturing sector may have had had a greater impact on living standards than minimum wage levels in awards. The maintenance of protection ensured the growth of secondary industry, thereby increasing employment opportunities and facilitating population growth. The Brigden Committee further argued that the tariff had a distributional function in that it raised the prices of local products, redirecting income from landholders in primary industry to workers in retail and manufacturing sectors. 85 This distributional function was supported by the conciliation and arbitration system, in that the standard of wage regulation adopted by the Conciliation and Arbitration Court reflected the overall average income generated by the tariff, and ensured that employers were not tempted to undercut average wage levels. 86 * * *
In the preceding discussion of the new protection, I am not intending to suggest that the emergence and development of arbitration was dependent upon protectionist trade policy. Instead, this discussion of the early years of Australian labour regulation shows that arbitration and protection (a form of industrial policy) were closely related, and that it is difficult to consider the effectiveness of one in the achievement of better labour standards without the other. Although Australia's industrial policy settings changed over time, industrial policy continued to be an important form of labour market regulation over the remainder of the twentieth century, and is still important in present day political debates. The question of just how important industrial policy has been as an instrument of labour market regulation in recent decades is a matter for further research. However, for present purposes, it remains to draw some conclusions about the implications of this discussion for the inclusion of industrial policy within a broader, LMR perspective of labour law.
The New Industrial Policy as Labour Law
In the previous section, it was shown that industrial policy was a key factor in the social protection of workers in early twentieth-century Australia. It is arguable that under the Australian Settlement, the adoption of tariff protection along with immigration restrictions was crucial to the establishment of a legal system regulating labour relations for the benefit of employees.
Independently of this, the New Protection itself explicitly connected industrial policy (in the form of tariff protection) with labour standards (in the form of minimum wage requirements). Indeed, supporters of the New Protection, whether Liberal or Labour, were for the most part as much concerned with social protection and investment as they were with the profits of protected businesses. This once again confirms that labour regulation can have both economic and social justifications. Moreover, it appears that after the minimum wage requirements of the New Protection were struck down by the High Court, tariff policy was at least as important to the wage levels achieved in the early part of the twentieth century as the minimum wages set by federal awards.
The New Protection also played a significant role in the constitution of Australia's labour market by stimulating labour demand within Australia. By encouraging labour demand through industrial development, the policy influenced the pattern of employment, the types of jobs that would be available in the Australian economy. Under the New Protection, the government was privileging manufacturing jobs over employment in agriculture (Australia's farmers faced lower prices for their exports, and higher costs in getting their produce to market).
The preference for industry over agriculture, and the insulation of industry from international competition, in turn had some influence on maintenance of wage levels and the quality of life of workers and their families over the first two decades of the twentieth century. To that extent, tariff protection was inseparable from traditional labour law's protective function.
I have argued that the broader, LMR perspective on labour law is better suited to investigating the nature and impact of labour regulation across time and place. While it is difficult to be sure without further research into the role of industrial policy in other jurisdictions, parallels can be drawn between the relevance of industrial policy settings to working conditions in Australia in the early twentieth century and current debates about the role of industrial policy in both industrialised and developing countries in the twenty-first century.
Australia was not alone in employing a protectionist industrial policy to buttress capitalist economic development during key phases of its industrialisation. 89 It is at least possible to speculate that industrial policy may have had something to do with labour law and labour market developments in those countries.
There is also evidence that some developing countries have from time to time made use of industrial policies to foster economic development and job growth. However, these initiatives began later, and since the 1980s have been curtailed by the so-called 'Washington consensus' around the approach which nation states should adopt in the pursuit of economic development. To simplify, it has been strongly argued that the path to development and poverty alleviation must be based on trade liberalisation strategies and labour market deregulation -in other words, that developing nations should adopt free trade and laissezfaire industrial policy, and introduce greater flexibility into employment regulation, to lower the cost of hiring and firing workers, in order to achieve economic growth. 90 This has been characterised as the 'low road' to economic development, which can be contrasted with the 'high road' referenced earlier, where development is pursued by stimulating economic growth through the creation of quality jobs in sustainable industry. 91 While those in favour of free trade might paint industrialisation strategies involving more active state promotion of economic activity as detrimental to economic growth, 92 another view is that active industrial policies were key to the economic development and high living standards of industrialised countries. As one commentator has suggested, the dominance of trade liberalisation as an industrialisation strategy means that developing countries have not had the 'privilege of cushioning the adverse domestic effects of market exposure'. 93 In other words, historically industrialised countries experienced development in very different circumstances to those facing developing countries, and certainly not under conditions of 'free trade' and in the absence of industrial policy. 94 Trade liberalisation is just one of a number of industrialisation strategies that developing countries might pursue. In recent years there has been some reaction against trade liberalisation by many developing countries in the absence of a greater commitment by industrialised countries to winding back tariff protections and other subsidies. It is also apparent that notwithstanding the apparent consensus around trade liberalisation and abstinence from active industrial policy, industrialised and developing countries continue to pursue economic policies involving active promotion of innovation and industry. 95 However, the practice and analysis of industrial policy has also become more sophisticated. In relation to encouragement of industrial development, what has been described as the 'new industrial policy' is less focused on tariff protection and 'picking winners' , that is, government selecting particular industries which it sees as being more sustainable and a better fit with local labour market conditions and business expertise than others. Although there is still plenty of this going on, new industrial policy is more directed through horizontal measures which encourage 'innovation' and competitiveness across in particular regions or across an economy rather than being confined to particular sectors. 96 Much of the debate about the role of industrial policy in both industrialised and developing countries at present is connected to the debate about the appropriate path to economic development. There is evidence to suggest that the strong connection between industrialisation strategy, industrial policy and traditional labour law that was apparent in Australia's New Protection policy is also apparent in relation to industrialisation strategies pursued by developing countries. As noted earlier, comparative studies of labour market regulation in East Asia and Southern Africa have observed that states will endeavour to shape their industrial relations regulation to fit the industrialisation strategy they pursue. For example, in the East Asian context, Cooney et al argue that 'East Asian states have progressed through stages of industrialisation, from import-substitution to export-oriented and then to higher-value export oriented; and that industrial relations strategies change to accordingly to reflect those different strategies '. 97 Kuravilla identified a number of different industrialisation strategies in a study of East Asian countries in the early 1990s, distinguishing them on the basis of their 'inward' or 'outward' orientation and by their sectoral focus. Kuravilla contrasts an import substitution industrialisation strategy, which 'typically focuses on the promotion of locally owned industries catering to a relatively large domestic market in order to conserve foreign exchange and to promote industrialisation and local entrepreneurship' on the one hand, and export-oriented industrialisation , where foreign exchange earnings are seen as the basis for economic development and growth, and where 'appropriate incentives for inward foreign investment are enacted by the state'. 98 A trade liberalisation strategy which is an exportfocused strategy might have different implications for labour regulation and industrial relations practices than a more protective import replacement strategy. Thus, exportoriented strategies have often relied on exporting labour-intensive goods where low costs of labour and production are the chief source of competitive advantage. 99 For example, he notes that Singapore's export-oriented industrialisation strategy led to efforts to encourage workplace flexibility by restricting the subject matter of enterprise bargaining, and to contain industrial disputation by restricting the right to strike. 100 States which have followed a more inward-focused industrialisation strategy have been more willing to maintain stronger labour protections. 101 There are many variations within these simplified categories, and it is not possible to conclude simply that export-oriented strategies are more likely to be associated with lower labour standards and downward pressure on labour protections than more inward-looking policies. However, it is apparent that there are connections between industrial policy and labour law settings which are a legitimate subject for inquiry under a LMR perspective.
What is the relevance of these findings to contemporary debates over the idea of labour law? I have argued that the inclusion of industrial policy within an LMR perspective on labour law is important to the legitimacy of the field across time and space. In terms of the scope of labour law, it is important to include industrial policy within the LMR perspective as it contributes to both the constitution and regulation of labour markets through its impact on the supply and demand of labour, as well as the conditions of those in work. Moreover, as my discussion of industrial policy in Australia at the turn of the twentieth century demonstrates, from a normative perspective, industrial policy settings can be very important to economic development, and hence social protection and quality of life. There is often a relation between labour law and industrial policy which cannot be ignored. Moreover, the broad approach, I have argued, is useful for comparing jurisdictions and exploring the intersection between international trade regulation and domestic labour regulation settings.
However, there may be concern that the broad idea of labour law could become too broad, therefore undermining the coherence of the field. Some identification of the extended scope and the reasons for particular extensions scope seems desirable. In response, I conclude with some remarks about what aspects of industrial policy and industrialisation strategies should be included within the LMR perspective on labour law. In other words, what topics would be of relevance when examining industrial policy as labour market regulation? First, the LMR perspective enables examination of a number of topics which do not necessarily assume the existence of a particular economic system, or variety of capitalism. 102 98 Kuruvilla, above n 51, at 636-637. 99 Given that public sector employment in capitalist economies is often assumed to offer better and more secure employment than many private sector employers, one might at least speculate that a high rate of public ownership of capital would have implications for working conditions across an economy. With respect to private sector employers, it is arguable that different varieties of capitalism exist with implications for labour law and its application in each country context. There has already been extensive consideration of the variation in labour management practices across different national capitalist systems. One approach offers two categories of the latter, the liberal market model and the co-ordinated market model, with some scholarship suggesting that co-ordinated market economies have historically been more supportive of cooperative labour market institutions than liberal market systems. 103 Second, we should include regulation which affects industrial structure and the stability of industry. Here, we should be interested in policies which are designed to maintain existing structures or facilitate structural adjustment through industry assistance, or which open up new industries by attracting new investment and industry and encouraging innovation.
Reacting against the hegemony of trade liberalisation strategies and associated downward pressure on labour costs in recent years, there has been an increase in interest from labour regulation scholars in economic development strategies which are consistent with the creation of decent work. 104 Arguably, such a topic is of much interest to workers in developing nations who are employed in the informal economy, with little hope of enjoying the legal minimum in terms of working conditions.
Third, regulation which impacts on the geographic location of industry within a country would also be of key importance to the LMR perspective. This category would include public procurement with 'local content' requirements along with other policies which encourage industry to move to, or commence in, regions with high unemployment rather than locating in areas with stronger labour demand. 105 It might also address competition between regional governments for investment and industry, and the extent to which states use their high or low labour standards as a bargaining chip in that competition.
Of course, consideration of this subject matter necessarily brings the labour lawyer with a broad LMR perspective into contact with the field of trade regulation, usually regarded as an aspect of economic policy, but also defined by legal regulation. The dominance of trade liberalisation as an industrialisation strategy, implemented through bilateral and multilateral trade agreements, means that industrialisation strategies which depart from the trade liberalisation model may come into conflict with free trade rules. Yet the intersection (or conflict) between labour law and trade law is one with which labour lawyers have become increasingly comfortable with over the last decade. 106 In relation to all of these categories, it will be possible to ask questions which can be derived from traditional labour law scholarship. From a normative perspective, including industrial policy within a LMR perspective would not signify an abandonment of interest in the protective function of labour law. One of the rationales for including industrial policy in the study of labour law is that it will provide more information about why traditional labour law -protection of working conditions -is or is not effective. Industrial policy, which can be equated with economic development strategy, will have significant implications for the achievement of decent work for all, and social and economic equality. This approach will enhance empirical scholarship in labour law which takes as its main concern the impact of labour law and labour market regulation.
Moreover, it will be possible to inquire as to whether industrial policy is determined by the state, or is conducted through a process which provides workers or representative organisations with a role in determining appropriate strategies. To what extent has Sinzheimer's idea of industrial councils seen the light of day in one context or another? The labour lawyer's interest in legal standards and their content can also be maintained through the study of industrial policies as labour market regulation. Some studies have already sought to examine whether, like the New Protection, states not only set targets for the number of jobs that are to be created by financial assistance to industry, but also set minimum labour standards through public procurement and/or industry assistance contracts. 107
Conclusion
This paper has argued in favour of a broad, labour market perspective in labour law. Including industrial policy within the scope of labour law would have a number of benefits for both scholarship and policymaking in this field. The LMR perspective view reinforces that markets and labour markets are not autonomous and self-generating, by showing the importance of state policy in constituting and regulating those markets. Industrial policy helps to shape labour demand, which is not only important in the constitution of labour markets, but in turn impacts on what sort of labour standards can be achieved. The broader perspective assists in conducting more complete, long term analysis of regulation which pertains to the person dependent upon their labour for subsistence. It is less prone to crises related to avoidance of traditional labour law and changing work relationships, because the subject matter is not tied to a particular form of work relationship, and allows for analysis of variation in working arrangements by industry. Finally, it facilitates comparative study as findings will foster greater understanding of how different countries at different stages of development, and with different economic systems, have regulated labour.
I suggest that the inclusion of at least some aspects of industrial policy within labour law is essential because not only does it give us a better understanding of how labour markets are constituted and regulated across different jurisdictions, it also helps in understanding why traditional labour laws are effective or ineffective in achieving greater social equality and reducing poverty. This in turn suggests that the broader LMR perspective can also be helpful in a normative sense -for the achievement of socially just working conditions which are accessible to all those who are dependent on their labour for a living.
